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APPELLEE'S BRIEF 


STATEMENT OF ISSUES 
WHETHER APPELLEE'S FEDERAL CONSTITUTIONAL RIGHT 
TO BE FREE FROM UNREASONABLE SEARCHES AND SEIZURES WAS ABRIDGED. 


STATEMENT OF THE CASE 
A. Nature of Case 
Appellant has appealed to this court from an 
Order of the United States District Court for the Northern 
District or California Granting Appellee's Petition for «a 


Writ of Habeas Corpus. 


Br Course of Proceedings and Disposition in 
the State Courts and Federal District Court. 


Appellant fully and fairly recounts the 
proceedings and disposition of this case in the courts helow in 
his opening brief (Appellant's Opening Brief 1-3). 

C. Statement of Relevant Facts. 

The facts concerning the issues raised before 
this Court are fully and fairly stated in the August 4, 1967 
Order of the District Court (RT 158-62). Relevant findings are 
reproduced here for ease of reference. 

"The facts are found to be as follows: Officer 
bewoureand Officer Cornett of the Culver City 
Police Department were on patrol in their marked 
patrol car around 3:30 a.m. on January 16, 1962. 
As they drove eastward on Washington Boulevard 
in Culver City, they noticed a 196i Chrysler 
station wagon on Sentney Street, which was either 
Stopped or just beginning to pull onto Washington 
Boulevard ahead of the police car. The staticn 
wagon then proceeded eastward on Washington. 

At the same time the police officers abservec 
the automobile pulling out onto Washington, 

they observed a man walking away from the car 

in a westerly direction on Washington. The 
officers then made a U-turn and approached the 
man seen walking away from the vicinity of the 
Chrysler station wagon, but as they approached, 


the man ran around a building and disappeared. 


The officers then searched the area for the man, 
but without results, for around five minutes 

until they saw what appeared to be the same 1961 
Chrysler station wagon heading west on Washington 
Boulevard. Their cnep atten aroused, the officers 
followed the automobile and stopped it Shortly 
thereafter. 

"Up to this Sota, the facts are undisputed and 

in the sole knowledge of the police officers, 

What transpired subsequently is the subject of 
controversy. However, the Court is of the view 
that the variances in testimony are not disposi- 
tive for the most part and will aceene the testi- 
mony of the police officers except where petiticner 
succeeded in convincing the Court otherwise at the 
evidentiary hearing. 

"Officer Le Sur testified at trial that after stop- 
ping the car, petitioner stepped out on the driver's 
side of the station wagon and started walking back 
toward the police car, that Officer Cornett appro- 
ached petitioner and asked for identification; that 
Officer Le Sur walked up to the right side of the 
station wagon, shined his flashlight into the car 
and observed a brown cloth bag lying on the front 
seat and a pry-bar and flashlight lying on the front 
floorboard on the passenger's dide, Officer Le Sur 
then testified that he asked petitioner if he could 


have a look in his car, and petitioner said, ‘Yes, 


of the station wagon, Officer Le Sur testified 
that he looked under the front seat and saw two 
pairs of brown leather gloves under the front 
seat on the driver's side. He then tried the 
glove compartment, but found it locked and 

asked petitioner if he had a key, to which he 
replied, he did not have a key. He then looked 
in an open ash tray, found a key and used it to 
open the locked glove compartment. The glove 
compartment yielded two hand guns in holsters. 

At this point, without any knowledge that an 
armed robbery had actualzy occurred, he placed 
petitioner under arrest for armed robbery, placed 
him in the back seat of the patrol car and con- 
Gucted a thorough search of the station wagon, 
which turned up four quarts of Canadian Club 
whiskey and a green bag containing money. These 
latter articles were found under the spare tire 
in the tire well just forward of the rear gate 
of the vehicle. 

"Petitioner was then taken to the station and 
booked, after which a search of the green bag 
yielded a roll of coins with the name "J-Nick's' 
printed on the side. A police unit was then dis- 
patched to J-Nick's bar in Culver City, and later 
the arresting officers went to J-Nick's bar, where 
4t was determined that someone had broken through 


the ceiling of the bar and removed money from 


"At petitioner's trial, commencing March Nie 


1962, 


the evidence seized from the Chrysler 


station wagon was introduced in evidence against 


him, 


and the jury ultimately returned a verdict 


of guilty of first degree burglary, Cal. Pen. 


Code 


§ 459. No other incriminatory evidence 


was introduced at trial with the exception of 


some photographs of the scene of the alleged 


burglary and 4 statement made by petitioner to 


the police officers, which was basically con- 


sistent with his testimony at trial." (RT 158-161). 


footnote omitted). 


SUMMARY OF APPELLEE'S ARGUMENT 


The District Court, in finding that Appellee (here- 


inafter referred 
by a state court 
the course of an 
the facts of the 


was subjected to 


to as "Petitioner" for elarity) was convicted 
solely on the basis of evidence procured during 
illegal search and seizure, did not err. Rather, 
instant case abundantly show that Petitioner 


an illegal search and seizure in blatant vio- 


lation of the rights afforded every citizen by the Fourth Amend- 


“ment to:the Constitution of the United States of America and made 


applicable to the States by the Fourteenth Amendment thereto. 


ARGUMENT 


THE SEARCH AND SEIZURE VIOLATED 

MiE FOURTH AND FOURTEENTH AMENDMENTS 
£0 THE CONSTITUTION OF THE UNITED 
STARS OF AMERICA 


ME eee eS ee 


A. introfucterr Stavement . 

Petitioner contends, and the District Court 
in ae Order Granting Petition For A Writ of Habeas Corpus datej 
August 4, 1967, found, that he was convicted on the hasis of 
evidence obtained by an illegal search and seizure. (R° 157, 
166-67). 

Appellant challenges the findings of the 
District Court and attempts to justifv the illegal search and 
seizure by arguing that: (1) Petitioner consented te the search; 
(2) the search of a locked glove compartment was a proper pre- 
cautionary measure for the protection of the police officers; 
endfor (3) the police officers had prebablie cause for Fetitioner's 
arrest and, therefore, the search was legal as being incidental 
to that arrest. These arguments have heretofore been rejected 
by the District Court. Petitioner cuntends that proper analysis 
of the facts, together with proper application of the law, 
commands such rejection by this Court. 

Appellant fails to distinguish clearly the evens 
which took place on the morning of January 16, 1962, when Peti- 
tioner was stopped and his automobile searched by the police 
officers. Proper analysis shows that the events occurred in 
four distinct stages: (1) The stopping of Petitioner's vehicle; 
(2) The initial, exploratory search of Petitioner's vehicle: 


(3) The arrest made on the basis of the fruits of the initia- 


search; and (4) The second search made after the arrest. 

B. Constitutional Protection. 

| The right of every citizen to be secure in his 
person, house, papers and effects, against unreasonable searches 
Masi cures is guaranteed by the fundamental law of the land. 
The Fourth and Fourteenth Amendments of the United States 
Beatitution and the exclusionary rules set forth in Weeks v. 
United States, 232 U.S. 383 (1914) are applicable to officers 
and courts in every jurisdiction in the United States, state 
and federal alike. Mapp v. Ohio, 367 U.S. 643 (1961). 

The overriding function of the Fourth Amend- 
ment is to protect personal privacy and dignity against un- 
warranted intrusion by the State. The security of one's privacy 
against arbitrary intrusion by the police is at the core of the 
Fourth Amendment and basic to a free society. Schmerker v. 
Balifornia, 384 U.S. 757 (1966). 
| As the Suprene Court noted in Terry v. Ohio, 
392 U.S. 1, 20 L. Ed. 2a 889 (1968), "We have recently held 
Bhat 'the Fourth Amendment protects people, not places,' Katz v. 
United States, 389 U.S. 347, 351, 19 L. Ed. 2d 576, 582, 88 S. 
Ct. 507 (1967), and wherever an individual may harbor a reasonable 
'expectation of privacy,' id., at 361, 19 L. Ed. 2d at 588 (Mr. 
Justice Harlan, concurring), he is entitled to be free from 
unreasonable governmental intrusion." The test of reasonableness 
under the Fourth Amendment is equally applicable to searches of 
automobiles and must be met before evidence obtained as a result 
of such searches is admissible. Preston v. United States, 376 


U.S. 364, 367 (1964). 


l 
| 
| 


The protections afforded by the Fourth Amend- 
ment are implemented by the general rule that no search is lawful 
without a search warrant unless the search falls within an ex- 
ception to that general requirement. Rios v. United States, 364 
U.S. 253, 261 (1960); Jones v. United States, 357 U.S. 493, 499 
(1958); United States v. Jeffers, 342 U.S. 48, 51 (1951). ‘The 
facts of the instant case clearly show that the exploratory search 
conducted by the Culver City police cannot survive the constitu- 
tional requirement that only upon a showing that the surrounding 
facts brought the search within one of the exceptions to the rule 
that a search must rest upon a search warrant may it be lawfully 
conducted without such a warrant. Rios v. United States, 364 U.S. 
253, 261 (1960). 

Cc. The Arrest. 

Petitioner wishes at this time to focus upon the 
events leading up to the arrest. There can be no question that 
the arrest took place no later than that point in time when 
Petitioner was placed in handcuffs and informed he was under forma 
arrest. At this point in time, Officer Le Sur testified, and the 
District Court so found, that Petitioner was outside of his car. 
(RT 159). In addition, it should be noted that Officer Le Sur 
testified that his fellow officer had prior thereto frisked 
Petitioner for weapons. (TT-35%). OPT icere le Sur testified 
that he placed Petitioner uncer arrest for armed robbery after 
discovering two holstered hand guns in the locked glove compart- 
ment of Petitioner's vehicle. As to whether the “arrest” took 


Place prior to this time, note should be made of the federal rule 


laid down in Henry v. United States, 361 U.S. 98, 103 (1959). 


» Whenever the arrest took place, it is quite clear that prior to 
‘the exploratory search during which the twos hand guns were found, 
there clearly was no probable cause for arrest and the District 
Meourt has so found. (RT 166). 
The Supreme Court, in Kerr v. California, 274 
'U.S. 23 (1963) has made clear that states are free te apoly diffe- 
rent standards of arrest from those formulated by the Supreme 
Court in the exercise of its supervisory authority over the ad- 
ministration of criminal justice in the federal courts. It must, 
however, be remembered that overriding whatever rules a state 
may follow the protection of the Fourth Amendment is supreme. 
"It is quite plain that the Fourth Amendment governs ‘seizures' 


of the person which do not everituate in a trip to the station- 


house and prosecution for crime - ‘arrests! in traciticnal termi- 
Geicgy." Terry v. Ohio, 391 U.S. 1, 16; 20 4. Ed. 2a 889, 


903 (1968). 
The California standards for arrest of a person 
in an automobile have been set forth in Feanle v. Mickelson, 59 
Cal. 2d 448 (1963), a case which in many ways is analogous to 
this one. In that case, the California Supreme Court noted: 
"TWle have consistently held that circumstances 
short of probable cause to make an arrest may still 
justify an officer's stopping pedestrians or 
motorists on the streets for questioning. [if 
the circumstances warrant it, he may in self- 
protection request a suspect to alight from an 
automobile or to susmit to a superficial search 


eR Oe La phe Aanvestiugation 


then reveal probable cause to make an arrest 

the officer may arrest the suspect and conduct 

a reasonable incidental search." (People vy, 

‘ckeloon, supra, at 450-52) 

In the Mickeison case, although the police 

officer had investigated a recent robbery in the neighborhood 3 
although the robber had been described ¢o the police officer 
and was known to be armed with a gun, although a man fitting 
the description was observed by the officer driving an autome- 
bile about six blocks from the plaze of the robbery, although 
the automobile proceeded in an erratic marner seo that it was 
weyious the driver was either trving to evade the police cflicer 
7. was confused and did not I:now the area very well, alth@ugh it 
was about 2 A.M. in the morning. and alchoush the officer observed 
the passenger in the automobile bend forward {tn the seat and down 
and then raise back up, the California Stpreme Court nevertheless 
held that an exploratory search by the officer after stonping 
the automobile exceeded the bounds of r2esonable investiraticn. 
The court reasoned thusly: 

"It was not unreasonable for the officer to step 

Zauzig's car for investiration and to take reason- 

able precautions for his own safety. He did not 

have probable cause, however, to arrest Zauzig for 

robbery. There could have been more than one 

tall white man with dark hair wearing a red! 

sweater abroad at night in such a metropolitan 

area. Although Zauzig was in the vicinity of 


the robbery, he was not observed until about 


20 minutes after it occurred when he was driving 
toward the scene of the crime, not awey from tt 
The officer had no information that the renber 
had an automobile or a confederate. The erratic 
route of the car and defendant's movement in the 
seat were at most suspicious circumstances. The 
officer's investigation elicited identification 
upon request end a story censistent with the 
movements cf the car and the officer's own assess- 
Meme Of those movretents. Poth ecqupanes Mere 


out of the car avey from any veanens thet might 
hawe been concqaled therein. instead of Lnlerro- 
eating Zauzig and defendant with respect to the 
robbery ov requesting then to accompany the officers 
the few blocks to the market Yor pessible identifi- 
cation, the officer clected to rummage through 
Closed bageare fOund if the car in thé hepe oT 
turning un evicence that might connect Zaurcig 
With tke robbery. That search eveeeced The bounds 
of reasonable investigation. It was not qustified 
by probable cause to make an arrest, and it cannot 
be justified by what it turned up." (People v. 
Mickelson, supra, at 454.) (Emphasis added). 
Whether or not the rule of reasonable detention set 
forth in the Mipkelson case coulda withstand a challense on con 
stitutional grounds, Petiticner contends that the behavior of 


—" ral 
whe police officers in the inc‘ant case exceeded even the libe 


Jalifornia rule. 


In the August 4, 1965 Order of the District 
court in this case, the Court noted: 

"In the instant case, the officers stopped 
petitioner's car sclely on te besis of some 
sort of suspicion based uvon unusual activities 
occurring very early in the morning. Although 
they at that time had no knowledre that a 
robbery might have been committed or reason 
to suspect that a robtery had been committed, 
they were justified under the Mickelson test 
in stopping petitioner's car, There is nothing 
in the record, however, to indicate that probable 
cause to arrest petitioner for a burglary existed 
prior to the discovery of the gun, and no formal 
arrest was made prior te that rnoint. The mere 
fact that a suspicious automohile was in the 
area might have let out a man who ran from the 
patrol car end the fact that the officer saw a 
brown cleth bag on the front seat and a pry bar 
end flashiiz.t under the passenger side of the 
front seat rave no cause to arrest petitioner 
for burglary. When petitioner was asked for 
permission to search the car and he initially 
gave permission, the only additional items found 
were two Beales of brown leather gloves. Although 
these items taken as a whole could corroborate 
independent evidence that a burglary had been 


committed, standing alone with only the suspicious 


did not constitute probable cause to arrest for 
burglary, even 1f a formal arrest was made at 
this point." (RN 165-66). 

De Precautionary Search, _ 

Aspellant next seeks to justify the exploratory 
ssaveh of tne loeckci glove ecmpartment of the car as a proper pre- 
cautionary measure for the protection of the police. To pose 
such an argument borders on the absurd. At the time of the 
search of the locked glove compartment, Petitioner was not in the 
vehicle. Ye had carller walked away from the veinicle, was under 
the watchful eye of Cfficer Le Sur's fellow officer and may al- 
ready have been frisked, That Petitioner posed no immediate 
threet te the officers is clear. That the search of the locked 
Blove compartment cannot be justified as a necessary precaution 
is equally clear. See Terry v. Ohic, 392 U.S. 1, 20 L. Ed. 2d 
889 (1968), arid Sibron v. New York, 392 U.S. 40, 20 L. Ed. 24 
917 (1968). 

E. Consent to Searci._ 

Finally, Appellant seeks to justify the warrantless 
search as being based upon Petiticner's consent. The law in tials 
circuit and elsewhere 45 quite clear that consent to search will 
not be presumed. The presecution must establish that the consent 
was voluntary and the standard for determining that voluntariness 
4s the same as that applicd to waiver of a constitutional right. 
Montana v. Tomich, 332 F. 21 907 (9th Cir. 1964); Channel v. United 
285 F, 2a 217 (9th Cir. 1659); Cipres v. United States, 243 F. ed 
95 (9th Cir. 1965); United States v. Stanack Sales Co., 387 F. 2d 


peers =e 


849 (3rd Cir. 1968). 


Again, quoting the District Court in this case: 
"An analysis of tlhe facts of tha instart case shows 
that there was iimited cousent at hest ..., , 
[C]onsent was needed foxy the officers to enter the 
automobile when petitioner was outside the car and 
away from it and posed no immediate threat to their 
persons. The facts are in conflict with respect to 
any conserit to a search at all. Officer Le Sur 
testified that he asked the defendant if he could 
have a look in his car, and the defendant replied, 
"Yes, go right ahead.' Petitioner testified that 
the officers proceeded forthwith to search his 2ar 
after removing him from the car at gun point and 
did not seek his approval in anv wav. Assuming 
the officer's version of the facts is correct, 
petitioner's statement does not establish suffi- 
clent consent for the search that transpired. 
First, petitioner merely consented to letting 
the officers look in the car. not to a thorough 
rummaging about. Assuming the consent he initially 
may have given was sufficient to justify entering 
the car and lnoking around, thereby turning un the 
pairs of leather gloves, such facts did not in 
and of themselves justify the subsequent search 
of the glove compartment. The testimony is not 
in conflict that when the officers asked for a key 
to the glove compartment, the petitioner replied 


that-he did net have one. Any consent which may 


hive existed at fhat point was terminated, and the 
officers were not free to continue the Search. even 
thoupi they found a key te the glove compartment 
imeanwopen aeh tray." (RT 163-64) 

In Cipres v. U.S., 343 F. 2d 95 (9th Cir. 1965), 
under circumstances which might be classed as suspicious, police 
officers informed Cipres that they suspected her luggage which 
She was checking with an airline contained marijuana. Cipres 
denied the charge and, when asked, responde*. that the officer 
could search the bags; however, she added that she had left the 
Beys elsewhere. The officer exemined the bags, found them un- 
locked, and proceeded to search them. This court, on appeal, 
viewed the question as "whether Cipres 't.ad waived her constitu- 
tional immunity from unreasonable search and seizure." Cipres v. 
feo., supra, at $7. Noting that the test of waiver in this con- 
text, means the “intentional relinquishment of a known right or 
Privilege", Jotison v. Zervst, 304 U.S. 458, 464, 58 S. Ct. 1019, 
me Lb. Bd. 1461 (1938), this Ccurt said: 

"Such a waiver cannot be ccnclusively presumed 
from a verbal expression of assent. The court 
must determine from all the circumstances whether 
the verbal assent reflected an understanding, 
uncoerced, and unequivocal election to grant the 
officers a license which the person knows may be 
freely and effectively withheld. We recently 
sustained a district -court finding that such 


waiver was lacking despite an express verbal 


consent, end such cases are cammon. Thev rest 

rot onty unon the nature of waiver itself, but 

alse upon a recognition that the purpose of the 

exclusionarv rule ‘s not only to discourage over- 

reaching by police officers, but also, and pri- 

marily, to protect the rights of the citizen. 

The cruci2l question is whether the citizen truly 

consented to the search, not whether it was 

reasonable for the officers to supnose that he did." 

(Cipres v. U.S., supra at 97, footnotes omitted). 

This court has repeatedly reaffirmed this test. See 
Panoepfiin v. United Stetes, 3°91 F. 2a 390 (9th Cir. 1968): Oliver 
m Bowens, 386 F. 2d 686 (9th Cir. 1957); Oliver v. Amiotte, 382 
fm 2d 987 (Sth Cir. 1067); Vanelia v. United States, 371 F. 2a 50 
thn Cir. 1966); 

In Schcerflin v. United States. 291 F. 2d 320, 398 
(9th Cir. 1968), this Court, after setting forth the above princi- 
pals, established that there cannot be an effective waive? unless 
under the described circumstances, the words used reflected (1) 
an understending, (2) uncoerced, and (3) unequivocal election to 
grant the officers a license which (4) the nerson in question knew 
may be freely ard effectively withheld. 

Thet the :o-called consent in this case fails to meet 
this test is arpparer’. and the District Court so found. 

The District Court noted that: 

"Petitioner mace it quite clear at the evidentiary 


hearing that he knew the guns were in the glove 


comartment and had ne desire whatsoever to have 

the officers search the glove compartment and find 

the guns. He further indicated that he had some 

nrevious knowledge of the law of search and seizure, 
having succeeded after a prior arrest in having 
the charges dismissed on the grounds of an illegal 
searem and seizure. The Court concludes that 4h 
the light of petitioner's knowledge of the presence 
of the guns, his background with the law of search 
and seizure and his denial that he had a key to the 
locked glove compartment, he can in no way be said 
to have unequivocally waived his right to rely upon 
a warrant or at least the existence of probable 
cause to arrest at that precise time. The mere 
fact that the exploratory search turned up two 
hand guns in the glove compartment, which led to 
placing him under arrest for burglary, in no way 
justifies the exploratory search." 

While Petitioner's prior knowledge may be argued 
to be an indication that he had an unZerstanding of the law of 
search and seizure, the first item tn the four point test set forth 
by this Court, this understandirg coupled with the uncontradicted 
refusal to produce a key to the locked glove compartment completely 
negates any possihility that Tetitioner nade an unequivocal election 
to grant the officers a license to search. In addition, and not- 
withstanding Petitioner's prior knowledge, no evidence has been 


introduced to show he was informed of his constitutional right to 


freely and effectively withhold consent. 


In short, Officer Le Sur did not have consent 
to search the glove compartment of the automobile and was able 
to look in it only after a prior search disclosed a key. Officer 
Le Sur did not have probable cause to arrest at that point in 
time. The California doctrine of reasonable detention had long 
since spent itself -- one could hardly claim that it was neces- 
sary for the officers' safety to search a locked glove compart- 
ment when the only occupant of the car was already outside of 
the car and had himself been frisked. Viewed in its best light, 
the non-consensual opening and searching of the glove compart- 
ment can be only described as a blatant exploratory search of the 
kind prohibited by the Fourth Amendment of the United States 
Constitution. The activities of the officers did not come within 
the limited excepticns of the constitutional mandate to search 


only with a warrant and, therefore, were illegal. 


CONCLUSION 
For the reasons discussed above and in the August 4, 
1967 Order of the District Court in this case, Petitioner respect- 
Pully submits that the District Court did not err in granting 
the Petition fcr a Writ of Habeas Corpus. Accordingly, Petitioner 
resrectfully requests that tis Order of the United States District 
Court for the Northern District of California Granting Petition 


For a Writ Of Habeas Corpus be affirmed. 


Dated: February 19, 1968 
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Thomas A. Lee, Jr: 
Order 

Attorney_for Appellee by 
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CERTIFICATE OF SERVICE BY MAIL 


I, Mary Jean Lamberson, declare: 

I am a citizen of the United States, over 18 years 
of age, and not a party to the within cause; my business address 
is 120 Montgomery Street, lith Floor, San Francisco, California 
94104; I served two (2) copies of the attached Appellee's Brief 
on the following, by placing same in an envelope addressed as 
follows: 

Attorney General of the State of California 

6000 State Building 

San Francisco, California 94102 


Attention: Lawrence R. Mansir, 
Deputy Attorney General 


Said envelope was then, on February 19, 1969, sealed 
and deposited in the United States mail at San Francisco, Califor- 
nia, the county in which I am employed, with the postage thereon 
fully prepaid. 

I declare under penalty of perjury that the fore- 
going is true and correct. 

Executed on February 19, 1969, at San Francisco, 


California. 


